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Deed
Date
Parties

First parity
Name City of Parramatta Council (Council)

ABN 49 907174 773

Contact Manager, Land Use Planning

Telephone 02 9806 5050

Second ।□arty
Name Holdmark Properties Pty Ltd (Landowner)

ABN 11 125 227 429

Contact Chief Executive Officer

Telephone 02 9989 5540

Background

A. On 15 June 2021, the parties entered into the Planning Agreement.

B. The Planning Agreement required the provision of a 2m wide setback area along the length of 
the boundary of the Land adjacent to Marsden Road by registration of a covenant restricting 
building in the setback area, and further required an easement in gross permitting public 
access to that setback area. The purpose of the provisions was to ensure the Development 
accommodated the Marsden Street Cycleway identified in planning strategies at the time.

C. Subsequently, Council considered an Integrated Transport Plan and determined to relocate 
the Marsden Street Cycleway and make consequential changes to the land reservation 
acquisition maps under the local environmental plan. The Parramatta Local Environmental 
Plan 2023, which commenced on 2 March 2023, removed any proposed acquisition of that 
part of the Land fronting Marsden Street.

D. Given those changes to the transport strategy along Marsden Street, the parties have agreed 
to vary the Planning Agreement so that it no longer requires the setback of development or 
the public access easement.

Operative part

1 Definitions

1.1 In this deed, unless the context indicates a contrary intention:

Planning Agreement means the planning agreement relating to 197-207 Church Street and 
89 Marsden Street, Parramatta between Council and the Landowner dated 15 June 2021; and 
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EP&A Regulation 2021 means the Environmental Planning and Assessment Regulation 
2021.

1.2 Except as provided in clause 1.1, all capitalised words used in this deed that are defined in
clause 1 of the Planning Agreement have the same meaning as in the Planning Agreement.

2 Interpretation

In this deed, unless the context indicates a contrary intention:

(a) (documents) a reference to a document is to the document as varied, amended, 
supplemented, novated or replaced from time to time;

(b) (references) a reference to a party, clause, paragraph, schedule or annexure is to a 
party, clause, paragraph, schedule or annexure to or of this deed;

(c) (headings) clause headings and the table of contents are inserted for convenience 
only and do not affect the interpretation of this deed;

(d) (Background) the Background forms part of this deed;

(e) (person) a reference to a person includes a natural person, corporation, statutory 
corporation, partnership, the Crown and any other organisation or legal entity and their 
permitted novatees, permitted assignees, personal representatives and successors;

(f) (including) including and includes (and any other similar expressions) are not words of 
limitation and a list of examples is not limited to those items or to items of a similar kind;

(g) (corresponding meanings) a word that is derived from a defined word has a 
corresponding meaning;

(h) (singular and plural) the singular includes the plural and the plural includes the 
singular;

(i) (gender) words importing one gender include all other genders;

(j) (legislation) a reference to legislation or any legislative provision includes:

(i) any modification or substitution of that legislative provision; and

(ii) any subordinate legislation issued under that legislation or legislative provision 
including under that legislation or legislative provision as modified or substituted;

(k) (time and date) a reference to a time or date is to the time and date in Sydney, 
Australia;

(I) (joint and several) an agreement, representation, covenant, warranty, right or 
obligation:

(i) in favour of two or more persons is for the benefit of them jointly and severally; 
and

(ii) on the part of two or more persons binds them jointly and severally;

(m) (replacement bodies) a reference to a body that ceases to exist or whose powers or 
functions are transferred to another body is to the body that replaces it or that 
substantially succeeds to its powers or functions; and

(n) (Australian currency) a reference to dollars or $ is to Australian currency.
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3 Construction

Neither this deed nor any part of it is to be construed against a party on the basis that the 
party or its lawyers were responsible for its drafting.

4 Timing of acts or things

4.1 If the time for doing any act or thing required to be done under this deed or a notice period 
specified in this deed expires on a day other than a Business Day, the time for doing that act 
or thing or the expiration of that notice period is extended until the following Business Day.

4.2 If any act or thing done under this deed is done after 5 pm on a day, it is taken to have been 
done on the following Business Day.

5 Status of this Deed

5.1 This deed is an amendment to the Planning Agreement within the meaning of clause 203 of 
the EP&A Regulation 2021.

5.2 This deed is not a Planning Agreement within the meaning of section 7.4(1) of the EP&A Act.

6 Commencement

6.1 This deed commences and has force and effect on the date when the parties have executed 
the same copy of this deed.

6.2 The party who executes this deed last is to insert on the front page the date it did so and 
provide a copy of the fully executed and dated deed to any other person who is a party.

7 Amendment to Planning Agreement

7.1 On and from the date of this deed, the Planning Agreement is amended as follows:

(a) The defined terms “Easement Terms” and “Setback Area" in clause 1 (Definitions) are 
deleted.

(b) Clause 6.2 is deleted.

(c) Clause 8.3(b)(ii) is deleted.

(d) The heading “Compulsory Acquisition” at clause 11.3 is deleted and replaced with “Not 
used”.

(e) Clauses 11.3(a) to (d) are deleted.

(f) The word “and” at the end of clause 11.4(a)(i) is deleted.

(g) Clause 11.4(a)(ii) is deleted.

(h) The words “and register the easement required under clause 6.2(a)(ii)” in clause 
11.4(b) are deleted.

(i) The heading “Public Access and Easement Terms” in Schedule 1 is deleted and 
replaced with “Not used".

(j) All paragraphs and text within Schedule 1 are deleted.
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(k) The words “compulsory acquisition of interests in land” in the second column, tenth row 
(including the heading row) of the table in Schedule 2 are deleted.

(I) Annexure A is deleted.

(m) Consequential amendments to the Table of Contents are made.

7.2 A copy of the Planning Agreement with the amendments specified in clause 7.1 marked on 
the document is annexed to this deed at Annexure A.

8 Registration and Release from Title

The parties agree that the clause 8 of the Planning Agreement concerning registration of the 
Planning Agreement on title applies to this deed as if those provisions were set out in full.

9 Explanatory Note

9.1 Annexure B contains the Explanatory Note relating to this deed and as required by clause 
205 of the EP&A Regulation 2021.

9.2 Pursuant to clause 205(5) of the EP&A Regulation 2021, the parties agree that the 
Explanatory Note Is not to be used to assist in construing this deed.

10 Notices

Clause 15 of the Planning Agreement applies as if it forms part of this deed with any 
necessary changes.

11 Costs and expenses

The Landowner agrees to pay or reimburse Council:

(a) all reasonable costs incurred in connection with the negotiation, preparation, execution, 
registration, release and discharge of this deed, including the reasonable costs of any 
legal advice Council has received in connection with this deed; and

(b) any administrative fees as required by Council acting reasonably, in connection with the 
administration and exhibition of this deed,

within 10 Business Days after receipt of a notice from the Council as to the amount of those 
costs.

12 Relationship between parties

12.1 Nothing in this deed:

(a) constitutes a partnership between the parties; or

(b) except as expressly provided, makes a party an agent of another party for any purpose.

12.2 A party cannot in any way or for any purpose:

(a) bind another party; or

(b) contract in the name of another party.
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13 Invalidity

13.1 A word or provision must be read down if:

(a) this deed is void, voidable, or unenforceable if it is not read down;

(b) this deed will not be void, voidable or unenforceable if it is read down; and

(c) the provision is capable of being read down.

13.2 A word or provision must be severed if:

(a) despite the operation of clause 13.1, the provision is void, voidable or unenforceable if 
it is not severed; and

(b) this deed will be void, voidable or unenforceable if it is not severed.

13.3 The remainder of this deed has full effect even if clause 13.2(a) or clause 13.2 (b) applies.

14 Warranties

14.1 The parties warrant to each other that they:

(a) have full capacity to enter into this deed; and

(b) are able to fully comply with their obligations under this deed and the Planning 
Agreement as modified by this deed.

15 Governing law and jurisdiction

15.1 The laws applicable in New South Wales govern this deed.

15.2 The parties submit to the non-exclusive jurisdiction of the courts of New South Wales and any 
courts competent to hear appeals from those courts.
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Executed as a deed

Executed for and on behalf of City of )
Parramatta Council ABN 49 907 174 773 
by its authorised delegate pursuant to ) 
section 377 of the Local Government Act 
1993 in the presence of: )

Signature of Witness Signature of Authorised Representative

VeliMQ Sapwk-i
Print name of Witness Name and Position

Executed by Holdmark Properties Pty 
Ltd ABN 11 125 227 429 in accordance 
with section 127 of the Corporations Act 
2001 (Cth) by:

)

)

)

Print name of Sole Director/Secretary
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Annexlire A Planning Agreement - Marked Up
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Annexure B Explanatory Note

Explanatory Note
Environmental Planning and Assessment Regulation 2021

(Clause 205)

Draft Deed of Variation to Planning Agreement, 197-207 Church Street and 89 Marsden Street, 
Parramatta

This is an Explanatory Note under clause 205 of the Environmental Planning and Assessment 
Regulation 2021 relating to a proposed variation of the planning agreement entered into on 15 June 
2021 between the parties set out below (Planning Agreement).

1 Parties

The parties to the Planning Agreement and the draft Deed of Variation are:

(a) City of Parramatta Council (Council)

(b) Holdmark Properties Pty Ltd (Landowner)

2 Description of the Land to which the Draft Deed Applies

The Planning Agreement and the draft Deed apply to 197-207 Church Street and 89 Marsden 
Street, Parramatta, being Lot 1 DP 710335 and Lot 1 DP 233150 (Land).

3 Description of Development to which the Draft Deed Applies

The Planning Agreement and the draft Deed apply to any future development of the Land for 
either a mixed use development incorporating a residential component, or a wholly 
commercial development (Development).

4 Summary of Objectives, Nature and Effect of the Draft Deed

(a) Objectives of Draft Deed

The objective of the draft Deed is to amend the Planning Agreement.

(b) Nature of Draft Deed

The draft Deed is a deed of variation of the Planning Agreement under clause 205 of 
the Environmental Planning and Assessment Regulation 2021.

(c) Effect of the Draft Deed

The draft Deed amends the Planning Agreement to remove requirements for the 
Development to be set back 2m from the boundary of the Land with Marsden Street 
and to register:

(i) a covenant restricting building in the setback area; and

(ii) an easement in gross permitting public access to the setback area.

5 Assessment of the Merits of the Draft Deed and Impacts on the Public

(a) The proposed amendment to the Planning Agreement involves the removal of a 
contribution item that is no longer required by Council. Those amendments have been 
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agreed between the parties due to changes in planning and transport strategies relating 
to Land and the surrounding area.

(b) While the proposed variation will remove a contribution under a Planning Agreement, it 
will not affect the value of the public benefits under the Planning Agreement because 
there is no longer a need for the setback area and public access along Marsden Street. 
Further, in accordance with current planning controls, future buildings on the Land must 
align to the street frontage. This cannot be achieved with if a 2m wide setback is 
required.

(c) Based on the above, the requirements to provide the setback and public access 
easement:

(i) are unnecessary,

(ii) are inconsistent with current planning and transport strategies for the local area,

(iii) require development that is non-compliant with current planning controls, and

(iv) may result in inconsistent and unorderly development of the land along Marsden 
Street.

(d) The proposed variation will not otherwise change the contributions to be delivered 
under the Planning Agreement and will not therefore have any negative impact on the 
public.
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